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Chartered Trading Standards Institute (CTSI) response to the consultation on strengthening leaseholder protections over charges and services

Response sent to: protectingleaseholders@communities.gov.uk 

Q1) Where are you based?
England

Q2) What is your name? 
Ryan Parker
Q3) What is your email address? 
ryanp@tsi.org.uk
Q4)   Are you responding on behalf of an organisation?
Yes

If “Yes” what is the name of the organisation? 
Chartered Trading Standards Institute (CTSI)
Q5)   If you are responding on behalf of an organisation, which of the following best describes you:
h. Other (please specify). 
Professional membership body for Trading Standards professionals
Q6)    If you are responding as an individual, are you a:
N/A
Q7) If you are a managing agent: How many staff members do you employ? [Number]
N/A
Q8) If you are a managing agent: How many blocks do you manage? [Number]
N/A
Q9) If you are a managing agent: How many leasehold units / dwellings do you manage? [Number]
N/A
Q10) If you are a landlord or managing agent: How many properties (e.g. individual flats) are you responsible for? [Number]
N/A
Q11) If you are a landlord or managing agent: Do you charge a fixed or variable service charge? [fixed service charge/variable service charge]
N/A
Q12) If you are a landlord or managing agent: How many times a year do you issue a service charge demand form to each of the leaseholders you manage? [Number]
N/A
Q13) If you are a landlord or managing agent: When issuing a service charge demand form, do you:
N/A
Q14) If you are a landlord or managing agent: Do you rely on an external software provider for general data collection? [Yes/No]
N/A
Q15) In your role as landlord or managing agent, have you been involved in proceedings related to a leasehold issue before a relevant court or tribunal?
N/A
Q16) If you are a leaseholder: Have you been involved in proceedings related to a leasehold issue before a relevant court or tribunal?
N/A
Q17) Do you agree with the minimum information proposed for the annual report (at paragraph 29)? 
No - there must be a requirement to keep contact information up to date, with penalties available for non-compliance with this provision A prescribed manner for collecting this information is needed for clarity and consistency as it can be very difficult if managing agent changes to compare between old and new.
Q18) Should the information in the annual report be set out in a prescribed and standardised manner? 
Yes.
Q19) Do you agree with the proposals for the annual report for leaseholders in retirement properties and pay both fixed service charges and an event fee? 
No.
Please, explain your answer. 
Event fees sound like a way of making extra profit and so can’t be relied on. For example, what if nobody moved/sold in a couple of years? Who would be liable to pay the difference? 
Fixed fees need to be shown clearly as this illustrates how much profit the landlord has made each year from the leaseholders.
Q21) Where there are different accounting periods between head lessors and superior landlords, do you agree with annual report exemption Option 1 or Option 2 as a means to ensure leaseholders receive timely information?
Agree with option 2. 
Q22) What circumstances are there where the proposed minimum information may not be available to the landlord to provide the annual report in the specified time period? Please, explain your answer. 
Examples the Trading Standards profession has seen include where the management company closed down only to then “phoenix” and re-establish itself under a different guise with the aim to repeatedly evade debts and other liabilities which impact consumer detriment, or for other nefarious purposes Phoenixing/refusing to provide information is a common complaint the Trading Standards profession sees in relation to Leasehold schemes.
Q23) Should there be any other exemptions for provision of some or all parts of the proposed annual report which should apply? 
No
Q24) Do you agree with the proposed contents of the initial service charge demand form?
Yes.
Q25) [England only] Do you consider that the new building safety information should be provided as part of the service charge demand or annual report? Please explain your answer.
Yes – if not, there could be a nasty surprise later. It should definitely be included if there are any charges regarding building safety.
 Q26) Which option do you think provides the most appropriate level of breakdown of heads of costs budget headings for the annual budget document? Explain your preference. 
Option 2 – it gives clearer detail and less room to fudge figures. Without this, clear breakdown costs can be hidden/disguised in general terms
Q27) Do you consider that details of the budget should be provided as part of the initial demand form or as part of the annual report?
Yes.
Q28) Do you agree with the proposed interim and reconciliation demands forms? 
Yes.
Q30) Do you agree that existing flexibilities to agree how service charge demand forms are provided should continue to apply? Please explain your answer.
CTSI recommends standardised forms for this, to give clarity and consistency for leaseholders. Having to handle forms (such as electrical safety certificates) can be difficult, particularly if you are not used to them and you have to interpret the different forms.
Q35) Do you agree that 12 months is an acceptable transition period for landlords to prepare for the new demand form and annual report arrangements to commence?
No – CTSI feel that 12 months is too long 
Q36) Do you agree with the proposed structure and content of the future demand notice in Annex C? If no, what changes do you consider are needed and why? 
No. Whether any is covered by the reserve fund should also be added.
Q37) Do you agree with the proposed grounds for extending the estimated demand date?
Yes.
Q38) Should we legislate so that costs should not be recovered if the time limit has lapsed on the initial future demand form or capped if the estimate on the initial form has been exceeded?
Yes – certainly capped so a bill can’t increase more than a set amount. 
Q39) Do you agree with the proposed list of information that leaseholders can request from their landlords in Table 1?
Yes.
Q40) Do you agree with the proposal to give leaseholders the right to request to retrieve documents relating to matters for up to six years?
Yes – unless there is any suspicion of fraud/criminality.
Q42) Do agree that 28 calendar days is a reasonable timeframe for a landlord to provide requested information to a leaseholder (in Table 1)?
Yes - unless there are extenuating circumstances, but this could be open to abuse.
Q43) Do you agree with the circumstances under which the overall 28 day time period should be extended, and the proposal to allow an additional 7 extra calendar days?
Yes – In addition, CTSI feel the reason why must be given in writing.
Q44) Do you agree that the Receiving Party should respond to the landlord’s request within 15 days? 
Yes.
Q45) Do you agree that leaseholders should have a maximum of three months after making a request to inspect documents in person?
Yes.
Q46) Do you agree with the proposed exemptions to the duty to provide requested information?
No. Regarding (a), CTSI don’t know what information could be commercially sensitive as the leaseholder is the one paying the bills and should see all information, including rejected quotes.
Q47) Do you agree that social housing tenants of Private Registered Providers and Registered Social Landlords should receive an annual report and right to access specific information?
Yes.
Q50) Do you think that 12 months is an acceptable transition period for Private Registered Providers and Registered Social Landlords to adjust their systems and train their staff to the new arrangements?
Yes.
Q51) Do you agree with the proposed structure and contents of the administration charge schedule as set out at Annex D? 
No. CTSI feel that there should be more information under each heading so leaseholders actually know what these terms mean. There are far too many terms used that the average person will have no idea what they mean. This will cause increased confusion.
Q52) Do agree that landlords should make the administration charge schedule available on request (see Table 1), in addition to as part of the annual report?
Yes.
Q53) Are there any other situations when landlords should be able or required to provide the administration charge schedule to leaseholders?
Always upon request and if any mid-term changes might be considered.
Q54) Do you think that managing agents and landlords should also have to declare conflicts of interests with the insurance broker and insurer?
CTSI feel that a conflict of interest must be disclosed.
Q55) Are there any other conflicts in the chain of organising, managing and providing insurance that should be declared to a leaseholder? 
When a person associated with the managing agent’s business is also associated with the insurance company.
Q56) Do you think that the FCA definition of a conflict of interest covers conflicts that are relevant to leaseholders? 
Yes.
Q57) If the information required under FCA rules, additional details about conflicts of interest and making a claim were sent to all leaseholders, would this be the right amount of information?
CTSI think that this would not be enough information. Leaseholders need to know the correct option has been chosen (e.g. excess fees, like-for-like comparisons on price and claims levels).
Q58) Do you think there should be any circumstances where the duty to provide information on insurance should not apply?
No.
Q59) Should landlords be required to provide information in a set template?
Yes - as long as the template is user friendly and accessible.
Q61) Should landlords be able to provide leaseholders with insurance information only by email?
Yes - if 2fa enabled, plus robust systems to ensure information is current.
If the landlord can send insurance information only by email and does so, what safeguards, if any, should be put in place to make sure the leaseholder received it?
CTSI are of the opinion that Landlords should provide the proposed policy information before agreeing the contract.
Q64) Should landlords be required to request information from a third person in a certain way? 
Yes.
Q66) Should there be a set time period within which a request for information from a landlord to a third party be made?
Yes.
Q69) Do you think that 3 months is the right amount of time to allow landlords and managing agents to adjust their systems and train their staff to carry out the new arrangements?
Yes.
Q70) Do you agree that accounts must include the following minimum information:
a. a balance sheet for the service charge fund which sets out the assets and liabilities of the block
b. an income and expenditure account and explanatory notes
c. sinking fund or reserve funds statements (where applicable)
d. a statement of service charge collection deficits
Yes.
Q71) Do you agree that, where there are multiple service schedules, a balance sheet should be provided with each schedule? 
Yes.
Q72) Do you agree that ISRS4400 should be the default reporting standard for assuring service charge accounts? 
Yes.
Q73) Are there any other reporting standards, such as ISRE 2400, that should be followed?
Yes.
Q74) Do you agree with the format of the statement of declaration (at Annex G)?
Yes.
Q75) Do you agree with the proposals to expend the number of qualified people who can prepare the written report?
Yes.
Q89) Should there be an exemption to the requirement for landlords to apply to the court or tribunal in order to recover their litigation costs as an administration charge where a landlord has issued a debt claim in the civil court (e.g. for the debt of an unpaid service charge) where the leaseholder has admitted to the claim or not defended the claim?
Yes - but not if the landlord has failed in any of their obligations e.g. providing information to the leaseholder or updating the landlord’s contact information. This would discourage the landlord from failing to adhere to obligations.
Q97) Do you think that the proposed exemption to the landlord application requirement should not apply where the leaseholder has successfully applied to set aside a default judgment?
CTSI are of the opinion that the exemption should apply.
Q98) Should the proposed exemption extend to cases where the leaseholder has unsuccessfully applied to set aside a default judgment?
No – CTSI think this would encourage frivolous claims.
Q99) Should there be an exemption to the landlord application requirement to recover their costs as an administration charge where the civil court has automatically struck out a leaseholder’s case because of something the leaseholder has done or failed to do?
No - because a leaseholder might have been unable to afford legal assistance and might have struggled to understand the process.
Q101) We would welcome further evidence about how resident-led buildings (e.g. those with Resident Management Companies in place or buildings with the Right to Manage) fund litigation when they bring a claim against a leaseholder.
They more often than not, can’t afford it and give up.
Q102) Should the requirement for landlords to apply to the court/tribunal to recover their litigation costs from leaseholders be “suspended” until a later time for resident-led buildings (enabling them to recover litigation costs from the service charge prior to proceedings)?
CTSI think that it is unfair for litigation costs to come from the service charge. If the freeholder is found to be doing something wrong, it should not fall to all the leaseholders to cover this cost. Additionally, if it is a frivolous complaint, that person alone should carry the cost.
Q104) Should the definition of “resident-led buildings” (e.g. those who will have the application requirement suspended) be those where a recognised Right to Manage Company or Resident Management Company have been established, or where a manager has been appointed under Section 24 of the Landlord and Tenant Act 1987?
CTSI think that both definitions should apply.
Q110) Should the leaseholder right to apply to the court or tribunal to claim their litigation costs from their landlord broadly align with the right to litigation costs that landlords have?
CTSI feel that the rights for both landlord and leaseholders should be even and fair.
Q111) Do you think the proposed cases (those set out in Table 2 and 3) should be those that relevant proceedings must relate to in order for the leaseholder to have the right to apply to the court or tribunal to claim their litigation costs from their landlord?
Yes.
Q116) Do you agree that reserve funds should be mandated for new leases?
Yes.
Q117) Do you agree that UK and Welsh governments should legislate to mandate or encourage creation of reserve funds for existing leases where leaseholders want it?
Yes.
Q118) Do you have any other comments or observations on how reserve funds should work in practice that need to be taken into account when preparing legislation? Provide details.
CTSI think that reserve funds should be securely held in a client money protected/ indemnified account with rules around how they can be accessed.
Q119) Do you think that AMPs should be mandated for new leases?
Yes.
Q120) Do you think that AMPs should be mandated for existing leases?
Yes.
Q127) Do you agree with the proposed approach to enforcement of the provision of AMPs?
Yes.
Q128) Do you agree that the threshold should change to £600 for major works and £300 for QLTAs? 
Yes.
Q129) Should energy and other utility contracts, as well as single energy providers, be taken out of the Section 20 consultation process if they meet specific criteria set out in paragraph 234?
Yes.
Q131) Where existing activities are taken out of the Section 20 process – do you consider there should be a mechanism whereby leaseholders are notified of these costs?
 Yes - ideally by email on the same day as discussions occur.
Q134) Should some contracts be subject to market testing on a regular basis – for example, every 5 years?
Yes.
Q135) Which of the following options do you think will speed up the consultation process? [Standardised form/shorter consultation period/setting a deadline for works to begin].
All options.
Q137) Do you agree that, where intermediate landlords are in place, both the resident leaseholder and intermediate landlord should be consulted? [Yes/No]
Yes.
Q138) Do you agree with the plans for reforming the existing dispensation arrangements?
Yes.
Q140) Do you have any other comments about the major works process that should be considered?
CTSI are of the opinion that care must be taken to ensure traders are selected who conform to legislative requirements, and proof of checks of credentials must be provided. If a resident has a complaint about a business, they must not be offered another contract later.
Q147) Should tenants and leaseholders be able to challenge the reasonableness of fixed service charges at the appropriate tribunal (or some other body)? 
Yes.
Q148) What measures can or should be put in place to better protect leaseholders and tenants who pay fixed service charges? Provide details
Landlords must demonstrate price comparison on all works.
Q151) Do you think that leaseholders should have rights to veto or force a change in managing agent, without the party responsible losing full control? 
Yes.
Q153) Who is best placed to enforce the measures and resolve any disagreement between landlords and leaseholders?
Trading Standards and Environmental Health teams.
Q154) Are there any unintended consequences that the UK and Welsh governments should be aware of in considering these measures?
Currently, CTSI is aware that tribunals are already overwhelmed, and Local Authorities are under resourced to undertake this work. 
Q155) Do you think that more documents or exchange of correspondence between landlords and leaseholders should be done via electronic means?
Yes, unless a leaseholder objects.
Q161) Do you agree that level 4 should be the proposed minimum level of qualifications for managing agents in most cases?
Yes.
Q163) Do you agree that there are some areas where agents could require a higher level of qualification than Level 4, e.g. a Company Director, or a Managing Agent with significant building safety responsibilities?
Yes.
Q166) Do you agree that qualifications should be Ofqual-regulated or equivalent? 
Yes.
Q167) What do you consider to be the best way of ensuring that any syllabus prepared is robust and kept up to date? Provide details.
CTSI think that the appointment of a lead enforcement authority with power to oversee the syllabus and course providers would be the best way to ensure this happens.
Q168) Do you think that the UK government should mandate that managing agents must complete CPD?
Yes.
Q170) [Option 1] Do you think that UK government should require that all individual managing agents become members of a designated professional body, and that to do so, agents must achieve a professional qualification?
Yes.

Q171) [Option 1] Do you think that UK government should require that all managing agent firms become members of a designated professional body, and that those firms must ensure that their members achieve a professional qualification?
Yes. 
Q177) [Option 2] Do you have any views about asking government-approved redress schemes to take a role in the implementation of the proposals? [Yes/No]
CTSI agree that the redress schemes should take a role in implementation and the approval criteria and audit process should be strengthened. CTSI Approved Codes Scheme is voluntary facilitated self-regulation, that includes mandatory ADR provision to support consumers. The ACS is independent, robust and well established, being created by Government and handed to CTSI to run since 2013.  ADR as a route to consumer redress is cost effective for both consumers and businesses as it avoids lengthy, complex and costly court proceedings. CTSI would be willing to enter discussions regarding the implementation of redress schemes. 
Q178) [Option 2] Do you agree with the proposed role for local authority enforcement under this option?
Yes.
Q180) [Option 3] Do you think that local authorities should be responsible for enforcement, with no statutory role in implementation for designated professional bodies or redress providers?
 CTSI is aware that individual Local Authorities do not have sufficient expertise to undertake effective enforcement in this area. Powys County Council are currently appointed as the Lead Enforcement Authority for the Estate Agents Act work and who already have responsibility for approval of redress schemes. It would be better to allocate the enforcement activity to them, for consistency and effectiveness. 
Q181) In your view, should minimum qualifications be required of managing agents and estate managers of freehold estates in Wales, in the same way has been outlined in relation to England? 
Yes.
Q182) Do you have any comments about how proposals would need to be adapted to function appropriately in Wales? Provide details.
CTSI believe this would be easier because “Rent Smart Wales” already have a similar process.
Q183) Do you consider that the proposed transition period for qualifications is appropriate? 
Yes.
Q186) Do you agree that where agents have already undertaken relevant qualifications to the required level for their role, that this will count as the required qualification?
Yes - as long as existing qualification is mapped as appropriate.
Q187) Do you think that agents should be able to top up qualifications?
Yes - as long as existing qualification is mapped as appropriate.
Q202) Do you believe any of the proposals put forward could negatively or positively impact individuals who have a protected characteristic?
People who have learning disabilities and those who do not have English as their first language might struggle with understanding paperwork.
Q204) Do you anticipate that this policy would be likely to impact the judicial system? Examples could be an increase or decrease in applications to court or tribunals, increasing the length or complexity of cases, and new requirements on judicial recruitment or training.
CTSI is aware that this could increase Tribunal and Court workload. 
Q205) Do you anticipate that this policy would disproportionately impact local authorities?
CTSI feels that this policy could add to Local Authority workload so new burdens funding would be required.
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