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The Chartered Trading Standards Institute (CTSI) response to: 
Consultation on Premises closure orders

Response sent to: highstreetorganisedcrimeunit15@homeoffice.gov.uk
Response submitted by: Ryan Parker, CTSI 
This response is being sent on behalf of The Chartered Trading Standards Institute (CTSI) and has been compiled by the expertise of CTSI members and Lead Officers. 

ABOUT CTSI
Founded in 1881 (as the 'Incorporated Society of Inspectors of Weights and Measures'), today's Chartered Trading Standards Institute (CTSI) is one of the world’s longest-established organisations dedicated to the field of Trading Standards and Consumer Protection. 
At CTSI, and through the Trading Standards profession, we aim to promote good trading practices and to protect consumers. We strive to foster a strong vibrant economy by safeguarding the health, safety and wellbeing of citizens through empowering consumers, encouraging honest business, and targeting rogue practices. We provide information, guidance and develop evidence-based policies and campaigns to support local and national stakeholders including central and devolved governments. 
CTSI also provides the secretariat to the All-Party Parliamentary Group on Consumer Protection and campaigns on range of topics including product safety issues. CTSI is responsible for business advice and education in Trading Standards and consumer protection legislation, including running the Business Companion service to provide clear guidance to businesses on how to meet their legal and regulatory obligations. 
CTSI is also contracted to provide administrative support to the Approved Codes Scheme which was established to give consumers greater confidence when they buy from members of the approved scheme and raises the standards of trading of all businesses that operate under the relevant Approved Code for that sector. CTSI run training and development events for both the Trading Standards profession and a growing number of external organisations. We also provide accredited courses on regulations and enforcement. 

Response:

1. Do you agree or disagree in principle with the proposal to increase the maximum duration of a closure order to 12 months? Please explain your answer.

CTSI agrees with the principle of increasing the maximum duration of a closure order to 12 months. This would:

· Indicate a strong message that illegal activities in the heart of local communities are taken seriously
· Provide more time for enforcement agencies to conduct investigations, which can allow opportunities for nominals who are higher up the OCG hierarchy to be identified 
· More robustly safeguard communities by keeping illegitimate businesses closed for longer periods
· Disrupt organised crime’s ability to “jump” between premises on a high street by keeping them closed for longer. This increases the chances that they have no available shops to operate from whilst other premises are closed.
· Disrupt organised crime’s ability to “wait out” a three-month closure, particularly where the organised crime group (OCG) has plentiful funds
· Help to reduce court backlogs by having fewer proceedings relating to the same premises due to the longer nature of the closure 

2. Do you agree that the maximum duration of an initial closure order should be for a period of 12 months? If so, please explain your answer. If not, please specify a proposed duration and your reasoning for this.

CTSI agrees that the maximum duration of an initial closure order should be for a period of up to 12 months. The reasoning within Q1 also applies to this question.

In addition, this approach would allow the courts to hear each case on its merits and issue a closure length that is proportionate to the circumstances of the case – e.g. actual/potential harm caused, scale of operations, whether it is a first or fifteenth offence, and whether there are aggravating factors etc. This approach would allow the courts to issue a longer initial closure to those who deserve it, rather than the current short total of six months total (inclusive of extensions). 

The ability to extend closures after the initial closure period remains vital, particularly in cases where the landlords are complicit in the criminality.

3. Do you agree or disagree in principle with the proposal to also increase the maximum period for which an initial closure order can be extended to 12 months (where the initial closure order was for a shorter period)?

CTSI agrees with the proposal to also increase the maximum period for which an initial closure order can be extended to 12 months, where the initial closure order was for a shorter period.

This approach would allow the courts to robustly deal with offenders, who on first circumstances did not appear to need a full 12-month closure, but who have then continued their illegal activity. If this proposal is not carried forward, it will (in practice) mean that some criminals will face no greater deterrent that they currently face - i.e. if they were initially closed for three months and the extension does not come with greater duration, then the shop would still only have been closed for six months total.

4. Are there potential risks, adverse impacts or unintended consequences that should be considered if the maximum overall duration of closure orders were to be extended to 12 months? If yes, please provide detail.

CTSI would take this opportunity to address concerns regarding the impact that empty high street units will have on high street economies. CTSI is clear that the presence of “dodgy shops” negatively impacts high street health far more than having empty units. 

Dodgy shops on a high street are like a weed in a flower bed. They deliberately and unlawfully undercut the legitimate businesses around them, this increases the overhead pressures on the legitimate businesses which may end in their closure. When legitimate businesses close, this provides an opportunity for those same dodgy shops to take root in the newly vacant shop. In the worst cases, this can become a vicious cycle of undercutting legitimate business  legitimate business goes bust  OCG move into premises  undercutting legitimate business etc. 

For high streets to truly thrive, the “weed” must be removed so that the “flower bed” can thrive. As a clear, recent example of this, a member in Camden shared with us that they had recently closed 18 dodgy shops in their area and that within six months, all 18 had been re-let to legitimate businesses. 

In addition to the economic impact of dodgy shops, these same premises attract much wider criminality in the form of modern slavery, drug supply, and child sexual exploitation. If communities do not engage with their local high streets through fear of crime, that will also negatively impact high street health. 

Early rescinding of a closure order

With a potential closure of 12 months, it might be prudent to provide an option for active closure orders to be lifted early, if the premises is re-let to a reputable business in that period. This would give an incentive to landlords to seek new, legitimate business to be tenants in the closed premises. This could also provide a longer-term enforcement solution, as the criminal tenants would be evicted and replaced with a legitimate business.

However, there would have to be robust oversight to this process, as the experience of some of our members is that these shops are often re-let to a similar/the same criminal business – e.g. in the case of pheonixing, or that the business is re-registered with a different family member or friend. This is particularly the case when then the landlords are complicit in the criminal activity. Enforcement agencies would therefore have to be satisfied that the suggested new tenancy is a legitimate business, and retain the right to issue quick closure sanctions if the new tenancy proves to act criminally. 

5. Are there particular groups, businesses, communities or individuals who might be adversely affected by an amendment to this effect? Please provide details.

Due to the safeguards that already exist in relation to closure orders, not least that they are overseen by the court system, CTSI cannot see a new scenario where innocent individuals are adversely affected by an extension to closure orders. 

Given it is an existing power, enforcement agencies are already well versed in supporting those who might be impacted (e.g. those who might be a cuckooking victim or victim of modern slavery that agencies may find in a closed premises).

6. Do you think extending the maximum overall duration of a closure order to 12 months should be limited to tackling criminal behaviour alone, and exclude nuisance behaviour and disorder?

People experience organised crime through its impact, not its legal classification. Nuisance, disorder, and anti-social behaviour have a profound detrimental effect on residents, businesses and the high street - it is often the first visible signs of organised criminal activity taking hold on a high street. 

To be most effective, closure orders should continue to apply to both criminal offences, as well as nuisance, disorder, and anti-social behaviour. Limiting them to criminal offending alone would weaken the ability to tackle organised crime at its earliest and most visible opportunity. Enforcement agencies would be forced to wait until sufficient evidence of organised crime had been gathered. In the meantime, offending continues leaving communities exposed to ongoing harm. Excluding ASB and disorder would unnecessarily limit enforcement options and have an impact on multi-agency working.  

Judicial oversight of closure order applications will continue to act as a safeguard on proportionality, ensuring that appropriate closure durations are applied to the circumstances of the case, within the new up to 12-month maximum duration. 

In addition, by utilising the full extent of the existing powers (which are not proposed to change) enforcement agencies can be incredibly targeted with their actions, to not impact innocent individuals. For example, closure orders can close all or part of a premises, and exceptions can be applied to individuals who will retain access to the property. In practice, this would allow a ground floor flat to be closed for 12 months whilst the flat above it remains open to its residents, their guests etc, assuming they are not complicit in the criminality.

Maintaining judicial oversight, utilising the full powers of the Act in a targeted manner where needed, and clear sentencing guidance on what triggers a longer closure period, will ensure that closure durations remain proportionate with the circumstances of the criminality.

7. The powers enable different provision to be made for different kinds of businesses. Do you think that would be helpful? For example, do you think any extension should only be in relation to high street businesses and exclude private residential properties? Are there any limitations which should be applied?

Organised criminals operate in the gaps between partner agencies and legislation. If a certain type of business were to be exempted from these provisions, it is likely that OCGs would adapt their structure to operate out of the exempted premises, to capitalise on the lesser penalties. 

The need for a closure order should be determined by the harm being caused, not by the type or location of the premises. Non-retail premises such as warehouses, storage facilities, farmyard buildings, and residential properties are frequently used as operational bases for criminal activity precisely because they attract less scrutiny than commercial premises. 

Restricting closure orders by their perceived business type would therefore create a significant enforcement gap, limiting the ability of authorities to effectively disrupt criminal networks. Any premises connected to organised criminality should be subject to the same consistent closure measures, giving agencies options for disrupting and deterring crime, and safeguarding communities/individuals wherever it occurs.

In addition, the intelligence reporting line Keep It Out receives reports from all over the country about the sale of illicit tobacco. In some parts of the country, sales from residential properties far outweigh those from commercial properties (you may have heard of the “tab houses” in the North East for example). Having exemptions for different types of premises, e.g. residential, would make it incredibly difficult to enforce against this – and similar – activity. 

Judicial oversight of closure order applications will continue to act as a safeguard on proportionality, ensuring that appropriate closure durations are applied to the circumstances of the case, within the new up to 12-month maximum duration. 

In addition, by utilising the full extent of the existing powers (which are not proposed to change) enforcement agencies can be incredibly targeted with their actions, to not impact innocent individuals. For example, closure orders can close all or part of a premises, and exceptions can be applied to individuals who will retain access to the property. 


8. Are there additional considerations, or issues with the use of closure orders, that the government should be taking into account?


CTSI would take this opportunity to highlight some other challenges relating to closure orders.

1) County councils operating in two-tier areas – currently, county councils operating in two-tier areas cannot issue closure orders themselves and must instead rely on district councils or the police. As Trading Standards sits at the county council level, this means that large areas of the country are unable to issue closure orders to safeguard communities and deter criminality. For example, the High Street Organised Crime Unit is set to operate in a joint Essex and Kent are, where both Essex County Council and Kent County Council operate in a two-tier authority. To take Kent as an example, of the 12 District Councils in the County Councils area, only 3 have taken on closure orders on behalf of the county council. CTSI urges the Government to amend existing legislation to permit county councils operating in two tier areas to issue closure orders to boost enforcement capability at no additional cost to the Government.

2) Judicial awareness / education – CTSI has been made aware of challenges relating to the perception of Closure Orders within the court system. Some members have said that the courts seem to view Closure Orders as an alternative to prosecution, rather than an effective safeguarding and enforcement tool that should be used as part of a prosecution. It has been questioned that, if the shop has been closed and the criminals are not able to make money, why would members also need to prosecute the defendants. CTSI would suggest that perception is akin to the argument that seizing drugs is sufficient punishment for criminals as they can no longer sell the drugs for money, and that they therefore no longer need to be prosecuted for the crime of supplying drugs. CTSI would therefore encourage that the courts are made aware of the necessity of closure orders as part of a prosecution to ensure consistency.

CTSI would also encourage the creation of guidance for the courts on deciding upon the initial closure order length, to create consistency in court decisions and ensure durations are proportionate. Such guidance could usefully include examples of aggravating factors – such as repeat offences, offending whilst on an active closure order, other instances that show a pattern of repeat behaviour (e.g. having had other premises closed), evidence of wider criminality (e.g. drug supply, modern slavery, CSE, etc), and the scale of the criminality, to help determine the length of closure orders and extensions.

3) Extend similar powers to Scottish Local Authorities – currently, Scottish Trading Standards services do not have the power to issue closure orders. All avenues should be explored with the Scottish Government to introduce similar powers to Scottish Local Authorities.

4) Closure Notices – for the benefits of extended closure orders to be felt, challenges relating to closure notices (which must be issued for a closure order to be sought) must be addressed: 

a. Duration of closure notices – the current 72-hour duration of closure notices poses real challenges in relation to bringing a related application before the courts. This is particularly the case when the duration extends across a weekend. CTSI would urge the Government to extend the duration of closure notices to seven days.

b. Criteria for closure notices - the current criteria for closure notices, which must precede closure orders, is not the same as the criteria for closure orders. The criteria for closure notices should be amended to mirror that of closure orders to include proof of criminality as sufficient grounds for a notice. Making this change would make it easier to justify the initial notice, which could then lead to more dodgy shops being issued closure orders.  

9. Are there specific safeguards that should be factored into any increase in the closure orders?

The existing legislation already contains safeguards that would remain (e.g. closing all or part of a premises, to all or specific people). However, the Government could consider:

· Retaining judicial oversight of closure order applications
· Clear statutory guidance on the circumstances that justify closures exceeding six months
· Consideration of an early rescinding of a closure order where the premises is re-let to a reputable tenant. This would require enforcement oversight to ensure the suggested new tenant is not linked to the previous tenant / is a similarly criminal business
· Automatic review by Companies House of an individual’s suitability to be a company director, if their premises has been issued with a closure order/multiple closure orders
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